STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C BEVERAGES
AND TOBACCO,

Petitioner,
VS. Case No. 05-3278

BEER: 30 GRILL AND PUB, INC.,
d/ b/a BEER: 30 GRILL AND PUB

Respondent .
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RECOMVENDED ORDER

Pursuant to notice and in accordance with Section 120.57,
Florida Statutes (2005), a final hearing was held in this case
on Cctober 31, 2005, in Olando, Florida, before Fred L.

Bucki ne, the designated Adm ni strative Law Judge of the Division
of Administrative Hearings.

APPEARANCES

For Petitioner: Sorin Ardelean, Esquire
Depart nent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: John W Aitcheson, pro se
1602 West Airport Boul evard
Sanford, Florida 32773



STATEMENT OF THE | SSUE

Whet her Respondent has incurred and failed to pay
Petitioner's surcharge tax in the amount of $12, 746. 97,
including statutory interest and statutory penalty, in violation
of Section 561.501, Florida Statutes (2005), and Florida
Adm ni strative Code Rule 61A-4.063(8).

PRELI M NARY STATEMENT

By Adm nistrative Conpliant dated April 27, 2005,
Petitioner alleged that from February 1, 2000, through
February 28, 2003,! Respondent incurred and failed to pay
surcharge tax in the anount of $7,433.66, plus interest in the
amount of $1,693.85, and a statutory penalty in the anount of
$3,619.46 for total surcharge liability in the amount of
$12,746.97, in violation of Section 561.501, Florida Statutes
(2005) .

Respondent denied the allegation and requested a final
hearing to contest the prelimnary action. The cause was
referred by Petitioner to the Division of Administrative
Hearings on Septenber 12, 2005, with a request that an
Adm ni strative Law Judge be assigned to conduct a final hearing.

By Notice of Hearing dated Septenber 20, 2005, a final
heari ng was schedul ed on October 31, 2005, in Ol ando, Florida.

At the final hearing, Petitioner presented the testinony of

Geral d Russo, Division of Alcoholic Beverages and Tobacco; John



Ai t chenson, (transcript of deposition) owner of |icense nunber
69- 02225, 4-COP; Ms. Cristin Dunbar of Southern Wne and Spirits
(whol esal e distributor); Al an Schlagter of Wayne Densch; WIllie
Hodges of National Distributing Conpany; and Ms. Beverly Hicks
of the Schenk Conpany (wholesale distributor). Petitioner

of fered Exhibits 1 through 3, all of which were received in
evidence. Respondent did not call any w tnesses nor submt any
exhibits into evidence.

On Novenber 14, 2005, the one-volune Transcript was filed
and, on Novenber 28, 2005, Petitioner filed a Proposed
Recommended Order, which was considered in preparation of this
Reconmended Order. Respondent chose not to file a proposed
recommended order .

FI NDI NGS OF FACTS

Based upon observation of the wi tnesses' deneanor while
testifying, character of the testinobny, internal consistency,
and recall ability; docunentary materials received in evidence;
stipulations by the parties; and evidentiary rulings during the
proceedi ngs, the followi ng relevant and material facts are
det er m ned:

1. Petitioner, Departnment of Business and Professional
Regul ation, Division of Alcoholic Beverages and Tobacco
(Division), is the state agency charged with the responsibility

of adm nistering and enforcing the beverage |aw in Florida.



Chapters 561 through 568, Florida Statutes (2005). In this

di sciplinary action, the Division seeks to i npose sanctions on
the license of Respondent, Beer: 30 Gill & Pub, Inc., d/b/a
Beer: 30 Gill & Pub, on the grounds that Respondent failed to
pay to the State of Florida the surcharge tax owed for on-

prem se sal es of al coholic beverages made during the period
February 2000 through March 2003. Respondent deni ed the charge
and requested a final hearing to contest this allegation.

2. Respondent is subject to the regulatory jurisdiction of
the Division, having been issued beverage |icense nunber 69-
02225, 4-COP, by the Division. That |icense allows Respondent
to make sal es of beer, wine, and liquor for consunption on
prem ses at the restaurant | ocated at 1602 Wst Airport
Boul evard, Sanford, F orida 32771.

3. At all tinmes material to this proceedi ng, Respondent,
by its corporate officer John Aitcheson, applied for and was
hol di ng |i cense nunber 69-02225, 4- COP.

4. In Florida, a licensee nust keep records of all
pur chases and ot her acquisitions and sal es of alcoholic
beverages for a period of three years to conply with Section
561. 501, Florida Statutes (2005). This requirenment applies to

any beverage |icense holder in Florida.



5. In addition to selling al coholic beverages for on-
prem se consunption, Respondent also sells packaged al coholic
beverage for off-site consunption.

6. Surcharge tax in the amount of $0.14 per gallon of
beer, $1.07 per gallon of wine, and $4.28 per gallon of |iquor
i s assessed for each and every drink sold by Respondent for on-
prem se consunption, but no such surcharge tax is owed for off-
prem se package sal es.

7. The surcharge tax is paid by the on-prem se consuners
(patrons) to the state, and the vendor only collects and remts
this surcharge to the state. As a reward for their effort to
timely report and remt the surcharge to the state, the vendors
are allowed to keep nonthly, as an all owance, one percent of the
total surcharge owed for the al coholic beverages sold during
t hat nonth

8. Respondent testified that he has a very sinple nethod
of keeping sales records. He nmakes handwitten records of each
and every off-prem se sale and al so collects and keeps the
di stributors' invoices for the purchase of his al cohol supplies.

9. Every nonth, Respondent subtracts the off-prem se sold
al cohol i c beverages fromthe total quantity bought as reflected
by the invoices fromdistributors, obtaining through this
indirect method the total on-prem se sales. Then Respondent

multiplies the resulting quantity of al cohol sold on-prem se



that nmonth with the applicable tax rate, obtaining thus his
surcharge liability for that particul ar nonth.

10. Respondent provided the Division with handwitten off -
prem se sales records. Wth the exception of the records
menti oned above, the D vision does not have in the file any
ot her records subnmitted by Respondent. As well, Respondent did
not offer any evidence to substantiate his claimthat he indeed
provi ded the Division with any additional records.

11. However, Respondent testified that he neither
mai nt ai ned on-prem se sales records, as required by Section
561. 501, Florida Statutes (2005), nor was he able at the hearing
to of fer any proof whatsoever that would corroborate his claim
that during the audited period he actually made nore of f-prem se
sales than reflected in his handwitten records.

12. To enforce the surcharge tax provisions, the D vision
perfornms periodic audits of all |icensees who sell alcoholic
beverages for on-prem se consunption. As part of the audit
process, the Auditing Bureau of the Division requests and
receives nonthly reports from al cohol distributors detailing al
the sales made by each distributor to each particular |icensee.
An exception to the automatic nonthly distributor reporting
procedure is made for the Schenk Conpany, a beer distributor,
which reports its sales to different vendors only when expressly

requested by the Division.



13. After receiving all the sales data concerning a
particul ar vendor fromthe distributors, the Auditing Bureau
uses a conputer programto calculate the gross surcharge
l[iability of that particular |icensee. Special deductions are
then allowed for off-prem se sal es, enployee drinks, etc.

14. The burden is on the holder of the license to
denonstrate that such person qualifies for a deduction by
provi di ng accurate records of off-prem se sales, giving enpl oyee
drinks, etc. Fla. Adm n. Code R 61A-4.063(4) - 61A-4.063(9).

15. It is each licensee’ s obligation to accurately report
all on-prem se nonthly sales and to pay the tax collected from
customers. There is a penalty and interest surcharge for late
reporting and |late paying. 1In addition to the penalty and
i nterest nentioned above, the Division is statutorily required
to assess interest and penalties for any underreporting and/or
under paynent of the tax due for the period of the audit.

16. If underreporting/underpaynent penalties and interest
are assessed, they are applied only to the period of the audit.
No penalty or interest is applied to any period over the end of
the audit.

17. In the present case, the Auditing Bureau cal cul at ed
Respondent’s surcharge liability based on the data provi ded by
the distributors. The audit allowed Respondent deductions for

all off-prem se sales recorded in Respondent's handwitten off-



prem se sales records. At no naterial tinme did Respondent
request any ot her deductions nor did he provide any evidence
that he would be entitled to any other deductions.

18. It is incunbent to Respondent to carefully keep
records of all sales that would entitle himto receive
deductions. The Division cannot allow surcharge tax deductions
that are not corroborated by any records. Fla. Adm n. Code
R. 61A-4.063(9). Moreover, Respondent did not even advance any
amount of any additional deduction; his position being only that
he shoul d have been all owed nore deductions because he made nore
of f-prem se sales. Absent evidence that nore al coholic
beverages were sold off-prem se than recorded in the records
al ready taken into consideration by the audit, no additional
deductions may be allowed to Respondent. Fla. Adm n. Code
R 61A 4.063(9).

19. The audit found that Respondent understated his tax
reports and underpaid $7,433.66 in surcharge tax. For the
failure totimely report and remt the entire surcharge tax due
for the period February 1, 2000, through February 28, 2003, the
Di vi sion assessed statutory interest of $1,693.85 and a
statutory penalty of $3,619.46 for a total surcharge liability

of $12, 746. 97.



CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng, pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes (2005)

21. Subsection 561.501(1), Florida Statutes (2005),

i nposes a surcharge on the sale by licensed vendors of specified
vol unmes of al coholic beverages "sold at retail for consunption
on prem ses." Subsection 561.501(2), Florida Statutes, requires
that a vendor pay the surcharge in the following month to
Petitioner and requires the inposition of a penalty for late
paynments. Subsection 561.501(2), Florida Statutes, requires
Petitioner to "assess a late penalty in the anpunt of 10 percent
of the anobunt due per nonth, not to exceed a total penalty of

50 percent, in the aggregate, of any unpaid surcharges.”

22. Florida Admnistrative Code Rule 61A 4.063(8)
provi des:

Each vendor |icensed in any nmanner for
consunption on prem ses shall maintain
conpl ete and accurate records on the
guantities of all al coholic beverage
purchases, inventories, and sales. Records
i ncl ude purchase invoices, inventory
records, receiving records, cash register

t apes, conputer records generated from
automati ¢ di spensi ng devi ces, and any ot her
records used in determning sales. 1In the
event a licensee nmaintains an active

consunpti on-on-prem ses |icense but has no
surcharge sales for a specific period of



23.

provi des,

24.

provi des:

25.

time, the licensee nust file nonthly
surcharge report DBR Form 44-005, RETAIL
SURCHARCGE REPORT, showi ng no activity.
Records may be nmintai ned on optical or
visual storage retrieval systens capabl e of
bei ng viewed, retrieved and reproduced upon
request by the division. Al records nust
be maintained for a period of 3 years.

Florida Adm nistrative Code Rule 61A 4.063(9)
in relevant part:

In order to determ ne whether the nonthly
reports submtted by the vendor are
accurate, the division shall use the formula
of begi nning inventory plus purchases for
the period, |less ending inventory, less the
spillage all owance, to ascertain sales for
the period. Adjustnments nade to this
formula in favor of the licensee wll be
based on factual, substantiated evidence.
The results of the formula will represent

sal es transactions as defined herein and in
Section 561.01(9), Florida Statutes, for the
peri od under review.

Florida Adm nistrative Code Rule 61A 4.063(4)(c)

| f the vendor chooses the sales nethod, the
vendor will bear the burden of proof that

t he net hod used accurately reflects actual
sales. |If the vendor uses the purchases
met hod, the vendor will bear the burden of
proof that purchases are accurately

recor ded.

The Division relies on the i ndependent data from non-

interested third-party distributors to cal culate the surcharge

l[iability of Respondent for the audited period. Not only was

Respondent not able to show in any manner that the data relied

10



upon by the Division was incorrect, but Respondent also did not
even attenpt to contact his distributors to verify the anmounts
of al cohol purchased by Respondent.

26. Respondent’s theory that the results of the audit are
flawed is based solely on his claimthat he sold nore al coho
of f-premi se and that there were nore off-prem se sal es records.
Respondent produced no evidence to back-up his claimthat the
Division did not return or even took his records. In its normnal
course of business, Respondent would have a receipt for his
clainmed | ost records, as the Division’s special agents are
requi red and al ways issue a receipt for any property seized from
| i censees.

27. The only off-prem se sales records of which the
Di vi sion has any know edge are contained in what was narked as
Petitioner’s Exhibit 2. Those records, broken down by nonth,
are respondent’s handwitten records of off-premnise sales.?

28. Except for the records incorporated in the
Petitioner’s Exhibit 2 nmentioned above, Respondent did not
provi de any evi dence what soever of any his off-prem se sal es.

It was his | egal obligation under the beverage | aw to keep these
records to support each claimof surcharge tax deductions.

29. The Division all owed Respondent tax deductions for the
entire quantity of al coholic beverages recorded by Respondent in

the of f-prem se records Respondent provided to the Division.
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The Division is without authority to grant additional deductions
that are in an unspecified anount and, also, are not backed up
by any records.

30. Petitioner has therefore shown by clear and convi nci ng
evi dence the accuracy of its audit establishing that Respondent
owes surcharge tax in the anmount of $7,433.66, plus interest of
$1,693.85 and a statutory penalty of $3,619.46 for a total
surcharge liability of $12,746.97. Because the burden to
denonstrate conpliance with the surcharge tax reporting and
paynent requirenents is on Respondent, his failure to provide
additional off-prem se sales records should result in Respondent
being found to be liable for the entire surcharge tax as
determ ned by the audit.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat t he Departnent of Business and
Pr of essi onal Regul ation, Division of Al coholic Beverages and
Tobacco, enter a final order finding Respondent |iable and
ordering paynent for the surcharge tax principal of $7,433.66,
plus interest of $1,693.85 and a statutory penalty of $3,619. 46

for a total surcharge liability of $12,746.97.
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DONE AND ENTERED this 24th day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 24th day of January, 2006.

ENDNOTES

1/ This references the specific tine period for which
Respondent's tax debt obligation was conputed by Petitioner.

Ref erences to Florida Statutes (2005) references the |law at the
time this action was brought forth for consideration and

i mposition of tax and interest obligations.

2/ O note, during his testinony, Respondent alleged an
inability to read, asserting, as an exanple, that he kept his
of f- prem ses records of beverages sold by (kegs of beer for

i nstance) marks on a sheet of paper, 1/2 mark = half a keg of
beer, 3/4= three-fourths of a keg of beer, etc.

COPI ES FURNI SHED,

Sorin Ardel ean, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Capt. German Garzon
Depart ment of Busi ness and
Prof essi onal Regul ati on
North Tower, Hurston Buil ding
400 West Robi nson Street, Room 709
Olando, Florida 32801

John W Aitcheson
1602 West Airport Boul evard
Sanford, Florida 32773

Josefina Tanmayo, General Counse
Depart ment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jack Tuter, Director
Di vision of Al coholic Beverages and Tobacco
Departnment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.

14



